A Favour to rich Freed Women
(libertinae) in 51 A.D.
On Sue. Cl 19 and the Lex Papia ¥

by A.J.B. SIRES
{Utrecht)

It happened during the reign of the Roman emperor Clandius,

ite probably in the year 51 A.D., that there was a shortage of
orn in Rome in the winter, due to misharvests. When Claudius
a8 administering justice in the Forum, a crowd assembled and
urrounded him, ghouting at him and throwing pieces of bread.
4 last he managed to escape from this undesirable situation
with the help of a platoon of soldiers, through a back door of the
salatine palace. Claudius now thought out measures to avoid
a future the anger of the urban population over the want of

orn and the high prices (%).

(1) This article is a glightly altered version of a commuunication, held
at the XXXIIIth Congress of the S.I.D.A. at Palermo, 1979,

(2} The incident has been reported by Suetonius, Ol 18.2-19: ariiore
wtem ennone ob assiduas sterilitates detentus quondam medio foro @
turbe conuiciisque et simul fregminibus pands ite infestaius, ut agyre nec
nisi postico eundere in Palatiwm uoluerit, nihil non ex[eolcogitenit ad
. inuehendos etiam tempore hiberno commeatus, num ef negotiatoribus cerla
tuern proposuit suseepto in se damno, si oui quid per tempestates ecoidisset,
el nanes merceturae couse fabricentidus moegnao commoda constituit pro
condicione cninsque: ciuilsl wacationem legis Papine Poppaene, Latino
dng Quirttiwn, feminis ius IIII liberorum; quae constituto Tiodieque
seruwontur. (C. Suetoni Tranguilli, De Vita Caesarum Libri vifi, rec. Max.
Inm, Lipsiae 1907).

Tacitus relates a similar incident for the year 51 A.D. which hardly
could be another (taking also in account that both aunthors used the same
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Tirst of all he sought to incite the grain traders to impor
more grain in winter and not, like they were used to, mainl
summer ag the sea was considered less hard to sail in that Sezis__g_
Therefore Claudius guaranteed the risk of sailing by promiéin
to indemnify all losses caused by storms, which occured of cou
mogtly in the winter (3.

Secondly he {ried to enlarge the total volume of grain shipp
to Rome. As Tacitus reports, Rome was of this time mai
dependent for her grain on Africa (nowadays Tunesia and f}
eastern part of Algeria) and Iigypt(*}. The corn from thi

sources, ag is generally accepted: see PWRE (note 27) 617 and AJI.E,O'
(note 27} p xxxviil): :

43. Multa eo anno prodigic evenere. insessunm divis avibus Copitoliu
crebiis terrae molibus prorutae domus, ac, diwom latins metuitur, trepidat
one vulgl invaelidus quisque obiritl; frugwm guoque cgestas et orti
c¢o fomes in prodigium accipiedatur. nec occulél tantum questus; sed iy
reddentem Claudivm  circwmvasere clamoribus turbdidis, p'u,lsmnqu_e :
catremam fori portem vi uwrguebant, donee militum globo infensos perrup
guindectm dierum alimente urbi, non amplius, superfuisse constitié, mag
que dewm benignitate et modestia hiemis rebus ewtremis subvenium,
hercule olim Italie legionibus longinguas in provincies commentus poré
bai, nec nunc infecunditate laboratur, sed Africam potius et Aegyptu
ewercemus, navidbusque et casibus vite populi Romani permisse est. (ann
12.43; P, Cornelil Taciti #bri qui supersunt, ed. H. EKoRSTERMANN, Lipsiae
1052, Tom. I: Ab excessu divi Augusti). B

Orosing places Suetonius’ version of the incident in the year 51 A.
(Breviarum (CSKL 5) 7.6.17). In Kusebi Chronicorum Canonum {ed:
SumoEsE, vol, I1, 2065 v) a great famine in Rome is reported for the yeai
51 A.D.

(3} According to Vegetiug, between March 10th and November 10th the
sen was navigable, whereag the period of May 27th-September 14th wag::
the sailing season par excellence (Tionel Casson, Ships and Seamenshisi'
in the Ancient World, Princeton N.J. 1971, Chapter 12). WaLLINGA, how-
ever, argues that Vegetius had only in mind the men of war, whereas
merchant ships continuned to sail, though with more adverse weather;
during the winter as can be proven. Claudius then tried to enlarge theé
winter convoys and o multiply winter crossings (H.J. WALLINGA, Paulug’
zeereis naar Rome (St. Paul’s sea trip to Rome) in: Lampas 11 (1978}
272/274). Dio Cassius {note 2) states that in spite of all this the granaries
were fitled up only in summer,

(4) Tac. ann. 12.43; Columella, de re rust. 1. pr. 20; Varro, rer, rust.
2.1.8,
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provinces was carried by ships to Ogtia and there stored in
“ware-houges. Claudins set out to promote the building of new
“abips for grain transport by granting privileges to the people
who had those ships built (°), namely, as Suetonius says, by
giving to Roman citizens a vacaucy (vacotio) of the Lex Papia
Poppaea, to women the right of four childven (ius LIIT libero-
rum) and to Junian Lating the Roman citizenship. Before getting
down on the sus ITII liberorwm conferred to women (feminde),
1 will sketch the benefit of the other privileges in shori.

Phe vacancy of the Lex Papia Poppaea was very desivable for
citizens, both male and female. It meant that the prescriptions
and sanetions of this law were suspended. The Lex Papia (as it
is usnally referred to) imposed a duty on most citizens to be
married and have children, forbade some kinds of marriages (like
between senators and freed women), and sanctioned cifizens
by taking away the capacity to inherit by testament (as we have
to assume) and to veceive a bequest wholly or half, wholly if one
was unmarried, half if one was married but had no offspring 9.

The Junian Lating (7} also won by the said aceording of citizen-
ghip. They were slaves who had been let free in a legally not
recognized or imperfect way, like by maenumissio inter amices
or if they were under thirty. In terms of civil law they were still
slaves but the praetor protected them and during the reign of
Augustus a Lex Junia gave them the status of Latins. This made

() Tt is not probable that the said persons did or had to build the
ships themselves: the privileges aim at people (men and women) of
fortune, who would not have let themsgelves in with manual work. Cf.
also Scaev. 2 reg. D, 50.5.3 where a muneris publici vecetio is granted.

(6) See for the Lex Papia and the preceding Lex Iulia de maritandis
ordinibus: PWRE 6, 227/281 (A.A, ScHILIER, 1935) ; J.H. Sprult, De Lex
Papia et Poppace, Deventer 1969; R. Asrtoryr, Lo Lez Tulia et Papia,
Padova 1970 ; M. KASER, Rémisches Privafrecht I, Minchen 1971, pp. 319/
320, See also note 21,

{7) The text reads “Latino™ but the Latind coloniarii were not meant.
This follows from the fact that Gaius put this mode of acquiring citizen-
ship in 1.32c in a section concerning only Junian Latins. Algo: AN
SEHERWIN-WHITE, The Roman citizenship, Oxford 1973, pp. 328/330, esp.
p. 320 note 3. I hope to enter into the Lex Junia and the iuxtaposition of
FLatino and feminis in an article in next year's RIDA.
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them really free. However, when they died their assets wen
their manumissor-patron (patronus) as if it were a kir
peculinum (°). Se if they had children or wanted to appoint yom
one as heir, there was no way open to them to leave or beg
anything to these persons. As Roman citizens their situati
would be different: they were free now to dispose as they’ 4
and when they would die intestestate their heredes st
present, would inherit all, except for the case that the pat
(or certain ones of his descendants) could claim a porti
maximal half of the inheritance, namely when the heres was
offspring of the freed man, e.g. an uwor in manu of the deceg
But the patron could always be excluded by surviving child
The Lex Papia added a restriction for the case that the fre
man — now Roman citizen — had a fortune of more than 100,0_
sesterces, Then, if there were one or two children, the patro
had a child’s portion ; with three or more childven the pate
wag excluded again (%). Apart from this a Junian Latin gainec
status. He became a Roman and could think of participating
municipal government. We should not underestimate this effec

There is no need of reminiscing that the building of a sh
meant investing a lot of capital. Unfortunately we do not posse
reliable figures, but it is clear that only the wealthier péople
were able to make that investment (). Consequently, the eitizens
and the Lating Clandius addressed himself to must have beei
rich ; but the women must have been rich too.

It might seem strange that Claudius gave freed women (liberti
na¢) the dus III1 liberorum. Why not to the freeborn women
(ingenuae) as well? 8o does Mr R. Astolfi for instance state in:
his “La Lex Tulia et Papia” (Padova 1970) on page 185: “Tutta-
via non & probabile che il beneficio fosse limitato a loro (i.e. the

(8) Gal 1.23, 3.56; PWRE 12, 910/924 {STEINWENTER, 1924) ; KasER
(note 6) p. 682.

(9) Gai. 3.40/42. Hee for an ocutline of the succession the a ppended Table.

{10} In two papyri we learn of building or buying costs of ships, but
these fignres are unreliable and of later times. See: A.J.M. MEYER-
TERMEER, Dic Haftung der Schiffer im Gricehischen und Romischen Recht,
Zutphen 1978, p. 34 note 111,
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ertinge): dovevano goderne anche le ingenuae” —. “Never-
cless it is not probable that the privilege was restricted to
hiem: the freeborn women must have enjoyed it too”. He offers
arguments for hig snggestion, Other writers who mention
his edict of Claudius mostly suffice with a remark that the
"ight was offered to women, just like the text says: feminis,
But Mr Astolfi’s remark, surely only meant as an expression of
gmazement at the exclusion of ingence, stimulates us to tind
out whether Claudiug aimed only at the Hbertince.

The argument to interprete feminis as “to freed women”
(libertinis) is derived from the description of the privilege as
tus ILTT liberorum. The text of Suetonius is as far as we know
from the manuscripts, not corrupt on this point (1. 'Well, to
no one else but freed women the right of four children could
gignify something. This right was established in 9 AD. in the
" Lex Papia and conld be obtained by freed women if they gave

Dirth to four children, or if the emperor granted it. An equivalent
right for freeborn woinen, the right of three children {(tus ITT
liberorum), had been created before in 18 B.C. by the Lex lulia
de maritandis ordinibus, which act was repeated and contirmed
Both rights gave the

by the more embracing Lex Papia (.
it freed from the

following advantages (I follow Astolfi herej:
legal guardianship (tutcla legitima), it gave a woman certain
rights on the inheritances of slaves freed by her, and it restored
her full capacity to inhevii or 1o receive by bequest, if the Lex
Tulia or Papia would have her deprived hereof in some way (.
Both freed women and freeborn women would already have this
capacity under the regulations of Claudiug’ edict, because they
would get the vacancy of the Lex Papia as citizens. Was the
(11) The edition that ig considered the best, viz. €. Suetoni Tranguilli,
De Vita Caestrun Wbri viii, rec. Maximilianus Ima, Lipsiae 1907, gives no
manuseriptal variations. Moreover, the oldests mss. are clearly written,
which by reascn of the tectio difficilior alone should force us to accept
II1i. As an example of the lectio difficilior may stand the fact that some
modern writers, tnlike ASTOLFI who just wondered why the ingenuae were

excluded, report the us with 7I1.
(12) Kasgr (note 6) p. 320; SpRuUIT (note 6) pm- 21, 28, 30.

{13) Asrorrr (note G) pp. 174/175.
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reward of the dus IIII liberorwm then lying in the two ot
advantages? :

The presuppesition in my further survey is that the ady:
tages must somehow have been at least of a financial 'k
Claudius asked for investment in ships: an investment
Romans considered as risky although profitable and as ha
less standing than investment in agriculture. However, if it ca
to amass fortunes the Romans were not easily bothered \
feelings about standing. If they stood a reasonable chancé
getting the more than twelve percent return on woney len ' i
trade by ship (pecunie traiccticia) instead of the five or:
perceitt return yielded by normal agriculture (I leave out:
specialisms that could give more)}, they would prefer the pecu
traiecticie. Even Cato the censor did so (). The same reasonin
will have gone for ships, but here the volume of the investmen
must have been much greater and consequently prohibitive ; foy
the rest there was the same chance of shipwreck and avary which.
being not mean, we see reflected in the high rate of interest fi
pecusiie traiccticia. Therefore Claudins must somehow: hia;
offered a financial benefit, like he did to the grain traders an
to the citizens and the Junian Lating who built ships.

The freed women stood under the guardianship of their man
migsors or patrons (the tutelae legitima), If they made some
fortune and died intestate, all went to the patron. A woman hag
no heredes sui, If a freed woman wanted, however, to leave hap

(14) For pecunia traiecticle (ov fenus nanticum): PWRI G, 2200/2205
(Rrmaarrier 1908) ; A. Biscarpi, Actio pecuniae traiecticige, Torino 1974, :
Tor pecunia traiecticia, a pact resembling mmutuum in which the credifor
lost his rights in case of shipwreck or avary, the usual limits of mtemst'a
did not apply.

Cate, whe n.0. expressed the opinion about the respectability {(De agri- .
cultura 1.1} “'nevertheless engaged in the most criticized form of lending
at interest, namely maritime loansg’, Plutarch goes on to describe how by
inviting on financing a large fleet of vessels rather than individual ships
Cato minimized the risk of serious losses and ensured great profits for
himself.” (AW, Astmv, Oaio the Censor, Oxford 1978, p. 320, in the
Appendix 5: Cato, Usury and the Lex Iunia, pp. 819/323; the citation is
Tfrom Plat. Cato Maei. 21.6).
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property by testament to her children or others, the cooperation
‘of her patron was needed, because he had to give his aunthority
(auctoritas) as tutor 1o her testament; otherwise it was not
valid. One can image that the patron made secure that him was
teft a good part of the inheritance before he gave his consent ().
Now, when a freed woman got the ius IIIT Liberorum, she was
freed of the tutela and she could make a testament all on her
own, leaving out her patron completely (). The Romans found
this too much, and the same Lex Papia corrected this inequity
by giving the patron a child’s portion, taking in account the
nummber of children that survived the treed woman. For example:
with one surviving child, the patron had a right on half the
estate, with three on a quarter, ete. We can infer from this
section of the Lex Papia, reported in Gai 3.44, as well as from
other passages in Gaius that if his authority was still needed,
the patron would surely not have considered bimself too greedy
by making a legacy of at least half of the future inheritance &
condition for nis cooperation (7). In the granting of the child’s
portion the act will have reflected the social acceptable, like in
Gai. 3.41 the praetor reacted to a social inequity. But it is even
more probable that in many cases the patron would bave had
himself made nearly sole heir: if he refused his authority the
freed women would die intestate and he wonld succeed to her
whole estate anyway.

In such a way the freed woman could Dbenefit from the ius
ITIT tiberorum: she could leave to her children and others subs-
tantially more by testament than before. I assume, on firm
grounds 1 think, that usually a patron would ask between 50 %
and 100 % of her property, by way of bequest, in change for
hig authovity. If the freed woman under her new condition had
one child surviving her, then her patron was entitled to 50 % —

{15) (tai, 1.165, 343; Ulp. 29.2.

(16) Gai. 1194, 3.44; Ulp. 29.3; Astorrr (nofe 6) pp. 236-238. See for an
outline of the succession the appended Table.

(A7) As with freedmen, during their lifetime their patron could obtain
with the ectio pro socio hall of their property (L. JUGLAR, Du rile des
esclaves b des affranchis dans le commerce, Paris 1894, repr. Roma 1972,
pD- 46/52),
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s0 there was between 0 and 50 % more left for the freed WOHI
to dispose of an occasion of her death. With two children th
patron’s part was 33,3 %, which left the freed woman betw
16,7 % and 66,7 % more to leave behind, and with three survivin
children the patron was entitled to 25 %, in consequence’
which the freed woman could dispose on occasion of the dedt
of between 25 % and 75 % of her fortune. It is not interestin
to go on, as a freed woman who bore four or more childrex
would have no rveason to respond to Claudius’ invitation.

In a society like the Roman (as up to a certain extent in ours
this was indeed a great commodity, as Suetonius says. Wealth
a fortiori when inherited, signified an entrance to higher soci
circles and positions. A minimum property of 100,000 sesterc
was required if one wanted to become a munmicipal decurs
200,000 to become a iudea, 400,000 to become an eques ani
1,200,000 a senator ('*). And note that sons of freedmen (and freed
women!) who met these formal requirements were still barred
by their descent: Nero refused for a long time to admit sons of
freedmen into the Senate, so it is evident that before and afteés

_him the possibility was very real (V). :

To a freeborn woman the ius III liberorwm did not bring such
benefit. There existed a legal gunardianship (tutcle agnatorum)
until Claudius abolished this between 44 and 49 A.D.(®), The
edict I am dealing with now dates, however, most likely from:
51 AD. Only the tutor testamentarius and the tutor dafivus
were left for her, but if she had one and the situation troubled -
her, substitution for a more cooperative guardian was very easy.
In any case did the said abolition shut out forever the possibility
that the refusal of her guardian to give his authority would
make this same guardian antomatically her only heir for the
whole, by intestate succesgion, being in the class of the agnates.

(18) R. Duncax-foxmes, The economy of the Roman empire, Cambridge
1974, p. 4 note 2.

(19) Sue. Nero 15.4.

(20} A Lex Claundia: Gal, 1157, 1.171; Ulp. 21.8; Kaser (note 6) p. 278,
The only tutores legitimi left were the parens manumdissor and the
paEronus.
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1 short: the freeborn woman Was in fact as good as free to
dispose of her wealth after her death like she wanted to, and the
ius TTT liberoruwm didn’t add apything to this .

The ius liberorum also gave Some rights to women on the
inheritances of slaves let free by them. Originally women in-
- perited from male and female freed slaves merely when these had
died intestate and, in case of the male, without issue. The Lex
Papia changed this. It agsigued to freeborn women with two
children and to freed women with three children half of the
inheritance of a male freed slave if hig heir wag not his own
offgpring, and half of the inheritance of a female freed slave if
she had institated in her testament as heir not one of her own
children. For the freeborn woman with three childven the Lex
Papia had an extra; it gave her the same rights to the inheri-
tances of her freedmen rich more than 100,000 sesterces as male
patrons received by the same aet (B).

So as patrons freeborn and freed women were on the whole
treated alike. But was the extra given to the freeborn women
with the dus IIT iberorum so great that we have to assume that
Suetonius thought of them too when he wrote feminis? And not
just of the freed women ? I do not think so. Of course to inherit
gomething is nice, and a Roman or his descendants will have had
a fair chance to inberit from their freed slaves: otherwise the
elaborate system that was evolved (a.0. by the Lex Papia) over
the snccession by patroms and their descendants to the assets
of their freed slaves would have been senseless (9). The lex Papia

(21) Gai 1.190/192, where is stated: maulieres cudm gquee perfectue
actatis sunt, ipsee sibi negotic tractant ; Gai. 1.115a; KasEr {note 6) p. 324
note 38.

(22) Gai 3.49/62 Yee also the appended Table.

(23) Generaily an Angustean population policy is named as the major
reason of the Lex Papia; social aspects are treated as accessory. Buf
according to BEswiEr the Lex Papia had as goals 1) « renforcer les droits
de famille patronale», 2) « favoricer ia procréation chez les patrons et
chez les affranchis»; «la loi a un aspect politique, elle veut renforcer
1a position des patrons.» (R. Beaxmer, Le reglement des successions des
affranchis d'apres les lois ceducwires (Guius, Instituies, III, 42 & 54), in:
Studil Olussice 17 (1965) 55/65, Bueuresti 1965). But in 1894 L. JUGLAR
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gave a Roman woman who was freeborn and had the ius I
liberorum even a. slight advantage more, i she was danghter o
a patronus (though a freed woman with the ins ITIT libero:
Tuan seens to have enjoyed that too (*)). But one factor could not
be controlled: procreation. With one child of the freedman or
woman the advantage as a patron’s daughter was gone; Wii:h
three children of the freedman the advantage of the frechorn
woman with the ius IIT liberorum as a patron was gone too, In
addition capitis deminutio of the patrong or her freed woman
annihilated all vights of succession (®). That happened too-if
one had a manumitted slave promise to be celibate (%).

Thus it was vather doubtful whether 2 TYCRUT-PAET O woul&:
have a financial gain in this way from her ex-slaves. To invest
then out of her own capital a surely not unsubstantial sum €5
have a ship built, just for this dubious profit, must have been _
‘quite unattractive proposal, especially as there were surver and
equal fruitful ways to invest.

For all the reasons mentioned I think we can now conelude
that seen from all angles the “feminds ius ITTT liberorun”, one:
of the “magne commoda”, was indeed the granting of the right
of four children to freed women (tibertinac) and indeed a great
commodity. Suetoning did not have the freehorn women (inge- -
nuae) in view: their advantages were not enongh. This confirms:
tion of the accuracy of the manuscripts and of Suetoniug (who
generally is considered to be accenrate (*); as for his rendering
of the part of this edict of Claudius about the Latins we know

(note 17) already emphasized the strengthening of the patrow’s position
in respect fo the freedman’s property (pp. 52/54).

(24) Gai. 347, Tor the liberting: P, Vocr, Dvritto erediterio romano 11,
Milano 1988, p. T44.

(25) Gai. 3.51.

(26) CF 6.6.5; Astorrr (note G) pp. 225/226, 232; P. Vocr, Diritto
ereditario romano T, Milano 1967, p. 340,

(27) PWRT 4a, G16/618, 621,622 (Fuxatovns, 1932) ; i ArLLoon, Suétone,
Fies des douze Césars (Coll. Budé), Paris 1954, Tome I pp. xxi/xxiv,
esp. bp. xXxxv/xxxviif; H. Guemr, Studien zur biografischen Technik
Suetons, Wien-KiHn-Graz 1977 (Wiener Studien Beiheft T), pp. 19, 21.
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it by Gai. 1.32c and by Ulp. 3.6) yet has a remarkable effect in

se. There must have been a group of freed women who were

“yever
to be

“enough wealthy, independent and sufficient in number,
. attractive as subjects of legal encounragentent ().

(28) That there were rich and very rich women in Antiquity in known.
See: IP.V.D. Bauspox, Roman Women, London- 8ydney-Toronto 1962,

pp. 205, 222, 276/277; Barah PoMEROY, Goddesses, Whores, Wives and
Mothers, New . York 1975, pp. 163, 177, 198/200.
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._.'..o'ﬁ'tline of the sucecession to the bone Hbertorum ot Libertarum by patre i
their successors, based on Gai. 3.39/53. :
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Kxplanation:

The number or fraction indicates the inheritance or the part of the inheritance
to which the patronal right entitles,

TRET.: in case of a testament; INT,: without a testament; lheres g, == liber
nat.: the heres suus is not offspring of the de cuius (e.g. an wwor in manit) ;
1”1 the patron’s part depends on himself (his awctoritas is needed for the testa-
ment) ; 171 cepitis deminutio reduces the patron’s part to zZero; 1=: if we accept
GIRARp's and Krifaer's texiual reconstruction.

PATRONUS includes his Filiug, his nepos ew filio and his pronepos ew nepote
ex filio.

FILIA PATRONT includes neptis ex filic patroni and proneptis ex nepote ew
Fitio patroni, except for the Lex Papia,
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